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Appel | ant, Shady Nook, Ltd., seeks review of a fina
devel opnent order issued by the Devel opnment Revi ew Board ( DRB)
of Appellee, City of Gainesville (City), on January 23, 2006.
The Division of Adm nistrative Hearings, by contract, and
pursuant to Section 30-352.1, Land Devel opnent Code (LDC), has
jurisdiction to consider this appeal. Appellant submtted an
Initial Brief on April 10, 2006. The Gty submtted an Answer
Brief on April 24, 2006. Appellant submtted a Reply Brief on
May 1, 2006. Finally, on April 7, 2006, the parties submitted a
Record of the underlying proceedings. At the request of the
under si gned, the Record was supplenented by the filing of copies
of relevant portions of the LDC on April 20, 2006. Oral
argunent was presented by the parties during a tel ephonic

hearing held at 3:00 p.m on May 18, 2006.



| ssues

Appel I ant rai ses four issues on appeal: (1) whether the
DRB m sconstrued Section 30-254, LDC, by not allow ng Appell ant
to renove a 58-inch Live Gak on its property; (2) whether the
DRB m sconstrued Section 30-255, LDC, by requiring a pernanent
fifteen-foot buffer zone around two 58-inch Live Oaks on its
property; (3) whether the DRB m sconstrued Section 30-264(a)(1),
LDC, by requiring Appellant to preserve at |least fifty percent
of the dripline of two 58-inch Live Oaks in their natural state;
and (4) whether the conditions in the final devel opnment order
are supported by conpetent substantial evidence.

1. Background

On Cctober 12, 1999, Al achua County (County) approved a
Pl anned Unit Devel opnent (PUD) known as University Towne Center.
See Al achua County Resolution Z-99-48. The project site, which
is owed by Appellant, conprises approximtely 18.5 acres and is
| ocated at 3301 Sout hwest 34th Street (at the intersection of
A d Archer Road (State Road 24) and Sout hwest 34th Street).
When the PUD was approved, the site was |located in an
uni ncor porated part of the County. (A nobile honme park fornerly
occupied the site fromthe 1940's until around 1996 or 1997.)
The approved PUD aut horized a maxi mum of 155,000 square feet of
commercial use, to be developed in five phases. The approved

intensity standard was a floor ratio of 0.2. The PUD al so



approved a 70,000 square-foot "Big Box" retail devel opnent for
the fifth phase.

In 2001, the property was annexed into the Cty.

Subsequent to annexation, Appellant sought final site plan
approval for the fifth and final phase of the PUD project.
Because the site was now in the Cty, the application was
submtted to that |ocal governnent. Under City regul ations, the
project is classified as a Pl anned Devel opnent (PD), which is
the Cty's nomenclature for what the County refers toinits
regulations as a PUD. |f Appellant does not seek to revise the
Count y- approved PUD, the County's PUD ordi nance for the project
woul d continue to apply. However, if any nodifications are
sought, the Cty has the authority to inpose new conditions
consistent with its LDC. Here, certain nodifications (such as
downsi zi ng the square footage and intensity of the project) are
bei ng proposed for the | ast phase of the project Therefore, the
City may apply its own PD regul ations in approving the final
phase.

Appel | ant proposes a total build-out for the entire project
of 102, 469 square feet, over 50,000 square feet |ess than
originally approved. (Approximately 54,000 square feet of space
has al ready been constructed in the first four phases. |n Phase
5, the Applicant intends to add another 48,096 square feet.) In

addition, the project build-out would have a floor area ratio of



0.13, which is over thirty-three percent |ess intense than the
devel opnent al | omed under the County PUD designation. Under the
proposed buil d-out, approximately 51.5 percent of the site would
be inpervious surface, whereas standard commrercial devel opnents
typically have an inpervious surface of seventy to eighty
percent of the site.

PUD Condition 4 required Appellant to "maintain and
integrate the existing tree canopy into the overall design of
the PUD as nmuch as possible,” including "the preservation of
live oaks and cedars . . . through orientation and design of
buil dings,” unless it provided "a | ayout that better inplenents
the design criteria set forth in these conditions which requires
renmoval of any of these trees."” Even though the County PUD
approved a design for Phase 5 which included a 70,000 square-
foot "Big Box" retail devel opnent, and the renoval of one 32-
inch and two 58-inch Live Oak trees which were |located in the
footprint of that building, the Gty takes the position that the
County's prior action is not binding, and that Appellant's new
design nmust conply with the terns of Condition 4.

Appel l ant' s current proposal would preserve the 32-inch
tree and one of the 58-inch trees; the third tree, a 58-inch
Live OGak, would be renpved. Under Section 30-258(a), LDC, Live
Cak trees of this size are considered "Heritage" trees, which

are regulated by the City and subject to special protection’;



when an applicant proposes to renpbve a Heritage tree, the
criteria in Section 30-254, LDC, apply and nust be satisfied
before the tree can be renoved or relocated. There is also a
mtigation requirenent.

The center of the saved 32-inch tree would be approximately
eight feet froma new Building D to be constructed in Phase 5,
and the center of the saved 58-inch tree would be six feet from
the curb. The other 58-inch tree, which |ies under the
footprint of Building D, would be renoved and repl aced offsite
through mtigation. Appellant's mtigation plans exceed the LDC
criteria.

After the proposed site plan was subnmtted to the City, it
was reviewed by various City departnents. Those departnents
submtted eval uation sheets to the Cty's Technical Review
Committee. One evaluation was perforned by the Cty's Urban
Forestry I nspector (UFlI) who, anong other things, expressed
concerns about the |oss of one of the three trees. In her
initial Site Plan Eval uation Sheet dated Cctober 9, 2005, the
UFl nmade the follow ng pertinent coments:

The 58" heritage live oak tree needs to be
saved for this devel opnent.

Two heritage |ive oaks that are to be
protected for this devel opnment have not been
preserved well .

The 58" |live oak is 12" frombuilding "D
and this does not include the footers for

t he buil di ng.
The curb and gutter is 7' and 10' fromthe



root crown of the 58" |ive oak.

The 58" live oak will in tine decline in
health due to the inpaction to the root
system

The 32" live oak tree has the sane problens
facing it as the 58" tree.

No root roomfor 32" live oak and the tree
will decline in tine.

Mtigation does not nake up for the loss to
Gai nesville's Urban Forest.

The UFI recomended di sapproval of the application.

On Cctober 11, 2005, or two days later, the UFlI prepared a
second Site Plan Eval uation Sheet which contained the foll ow ng
conment s:

In order to preserve the two (2) heritage
58" Live Oak trees, nore thought needs to be
given to the layout of this plan.

One of the 58" Live QGak is protected but the
ot her 58" Live Qak is not being
saved/ pr ot ect ed.

These Live QOaks are probably at |east 200
years old and they need to be protected for
our Urban Forest.

This PD report states the heritage trees are
to be preserved and the applicant nust
devel op around the val uabl e trees.

Tupel o Trees 15"-15"-15"-12" These trees
are the largest Tupelo trees in our Urban
Forest and no effort has been given in
preserving these trees.

Pl ease consi der changing the |ayout of this
devel opnent in order to save/protect the 58"
Li ve Qak tree.

The City has granted several /many heritage
trees to be renoved for this devel opnent and
this is why these trees are so inportant.



Because of these concerns, in her evaluation sheet, the UFI
recommended that the application be approved with conditions.
The second eval uation sheet was used by the Cty's staff inits
presentation to the DRB. Although the Record does not disclose
why a second report was prepared or why the recomendati on was
changed, counsel for the City states it is because of
concessi ons made by Appellant after the first report was issued.

On Novenber 10, 2005, the City's Departnment of Community
Devel opnent (Departnent) recommended to the DRB that unless
certain conditions were conplied with, the application should be
denied. (In all, four Gty Departnents had recommended t hat
certain conditions be inposed.) Thereafter, Appellant agreed to
all conditions recomended by the staff except one reconmended
by the UFI (and concurred in by the staff) that the project be
redesi gned so that both of the 58-inch Live Oak trees woul d be
saved. Because it did not agree with the UFl's recomended
condition, on Decenber 28, 2005, Appellant requested a quasi -
judicial hearing before the DRB

On January 12, 2006, a formal quasi-judicial hearing was
conducted before the DRB. Appellant presented the testinony of
Robert Wal pol e, a professional engineer, and Keith A Crutcher,
presi dent of Gainesville Real Estate Managenent Conpany, the
general partner of Appellant. The Cty presented the testinony

of Lawence Cal deron, Chief of Current Planning in the



Department, and Meg Nei derhofer, City Arborist. Although
af fected persons were given the opportunity to speak, none cane
f orward.

M. Wl pol e described the property as being bordered by Ad
Archer Road (State Road 24) on the north, Southwest 34th Street
on the west, sonme Departnent of Transportation retention ponds
on the south, and by Gainesville Place Village (an apartnent
conplex) to the east. He also described the project in detai
and how the Applicant intends to save the 32-inch tree and one
58-inch tree by nmaintaining seventy percent and fifty-nine
percent, respectively, of the driplines with pervious |andscape
materials. He went on to explain how the Applicant had
satisfied the requirenents of Section 30-264(a)(1)-(4), LDC, a
tree preservation regul ation which establishes four criteria
that nust be net in order for a devel opnent plan to be given
credit for preserving an existing tree. First, fifty percent of
the area of the tree's dripline nust be naturally preserved or
provi ded with pervious | andscape naterial with no trenching or
cutting of the roots in the area. As noted above, to neet this
criterion for the two trees to be saved, the Applicant intends
to protect seventy percent and fifty-nine percent, respectively,
of their driplines with pervious | andscape material. It wll
al so cut out the connecting sidewal ks which are proposed to run

between the trees and replace themw th stepping stones.



M. Wil pole indicated that no trenching or cutting of roots
woul d take place during construction. Second, no danmage from
ski nni ng, barking, and the |like can occur. Through the use of
barri cades during construction, this requirenent will be
satisfied. Third, there nust be no evidence of active
infestation potentially lethal to the tree. M. Wl pole
i ndi cated that the UFl has agreed that no infestation is
present. Finally, there nust be no inpervious surface or grade
changes within five feet of the trunk. The Applicant has agreed
to conply with this requirenment by placing a curb at |east six
feet fromthe center of the 58-inch tree and by | eaving a
di stance of at |east eight feet between Building D and the
center of the 32-inch tree.

M. Wl pol e addressed the requirenment in Section 30-254(e),
LDC, that allows renoval or relocation of regulated trees only
"upon a finding that the trees . . . prevent the reasonable
devel opnent of the site.” He went on to explain that the 58-
inch tree to be renoved was under the footprint of Building D
and saving it would render a large portion of the site not
usable, resulting in a significant |oss in square footage of
Bui I ding D, and preventing the reasonabl e devel opnent of the
site. Finally, he discounted the possibility (raised by a

menber of the DRB) of redesigning the project by building a



mul ti-story building since the upper floor(s) would not be
| easeabl e.

M. Keith A. Crutcher, who is president of the genera
partner of the developer, also testified that he could not
reasonably devel op the property w thout renoving one of the two
58-inch trees. He stated that by agreeing to all of the staff's
recommendati ons, including saving the third tree, Appellant
woul d | ose 13,000 square feet of space, equating to a | oss of
approximately $3.8 million in value and a twenty-ei ght percent
reduction in square footage. Viewing the 58-inch tree alone, by
saving that tree, the site plan would have to be revised, the
size of Building D would have to be reduced by 6,200 square
feet, and Appellant would incur a loss in that building s value
of around $1.7 mllion. Recent property sales data were
submtted into the record to support this anount.

In response to the recomendation by City staff that the
proj ect should be redesigned to accommbdate the tree, M.
Crutcher stated that he had consi dered other design options to
save the tree, but physical, financial, and | egal constraints
prevented its preservation. For exanple, the parking | ot cannot
be noved, as suggested by the Cty staff, because an existing
Carraba's restaurant next door has a legal right to use it
through a restrictive covenant. Further, Building D could not

be noved forward because it would inpair the visibility of the
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remai nder of the building. The lack of visibility would render
the inpaired portion of the building unleasable. M. Crutcher
poi nted out that another portion of the devel opnent has an
ei ght een-nont h vacancy for space due to visibility issues. By
the sane token, the building cannot be noved back towards the
property line since this would elimnate a driveway needed for
delivery trucks. He also discounted the possibility of reducing
the size of the building by |easing outdoor space (as suggested
by a nenber of the DRB) and stated that it was "not a narket -
driven calculation.” Finally, he pointed out that the
mtigation being offered for the |loss of the tree exceeds the
LDC requi renents.

M. Cal deron, who is Chief of the Departnment's Pl anning
Di vi si on, spoke on behalf of the Gty staff and indicated that
t he Applicant had agreed to all conditions recommended by staff
except the one concerning the preservation of the third tree.
Therefore, the staff was revising its recomendati on from deni al
to approval with conditions. M Calderon began by pointing out
that a nunber of other trees had been |ost during the
construction of the project and that the two |arge Live QGaks in
i ssue here should be saved. He further advised that the only
i ssue before the DRB was whether one 58-inch tree could be
removed or if Building D should be redesigned. On the issue of

whet her the tree prevented the reasonabl e devel opment of the
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property, he opined that "a sinple redesign of the building
[and] sone nodification of the parking lot" could be nmade so
that both 58-inch trees could be saved. However, except for a
statement nmade during a power point presentation that "we are
asking . . . that the building be redesigned to extend this way
and this way wi thout |osing any square footage," and a coment
that "a slight shift here and there would save the trees," he
of fered no underlying facts to support his opinion. Finally,
al t hough given an opportunity to do so before the DRB began
deli berating, the staff declined to address or rebut the
specific financial, physical, and |legal constraints in
redesigning the site that were descri bed by w tnesses Crutcher
and Wl pol e.

Meg Nei derhofer, City Arborist, testified that both 58-inch
trees are Heritage trees and should be saved because other Live
Caks and Cedars had al ready been lost during the early phases of
the project. She added that the tree to be renoved is the
"heal thiest" and "nost beautiful" of the three trees on the
site, and that it needs to be preserved with sufficient space
around its base to ensure its long-termsurvival. By saving the
tree, the City could preserve its identity as a "city in a
forest."

Al t hough not reconmended in the UFl report, M. Neiderhofer

recommended for the first time that an area of at |east fifteen
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feet around both 58-inch trees be preserved on a pernanent basis
because she interpreted Section 30-255, LDC, as requiring that
at a mnimm this anmount of the radius of the dripline should
be protected. (As noted above, the Applicant has proposed that
the curb be six feet fromthe center of the 58-inch tree to be
saved.) Her recommendati on was based on | anguage in the

regul ati on which provides that during construction and

devel opnent of the property, barriers shall be placed "at or
outside the dripline for all Heritage . . . trees." Therefore,
she concluded that this provision "would enabl e not just 15
feet, it would say you can't go closer than 41 feet because
that's what the radius of the dripline canopy - of the canopy
is. So under Section 30-255 we're well within the right of
saying no closer than 15 feet." The wi tness conceded, however,
that she works primarily with regulations which relate to her
enforcenment duties (inspections of tree barricades at
construction sites), and not with tree preservation regul ati ons,
such as Sections 30-254 and 30-264, LDC.  She al so acknow edged
t hat she had studied those provisions for the first tinme that
day and "l earned sonet hi ng new about the code." She further
agreed that she was not applying the provision as witten when
she recommended a m nimum fifteen-foot devel opnent setback.

Finally, she noted that the Cty needed "to clean up the
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| anguage [in the regulations} a little bit," presunably so that

they would conport with her views expressed at the hearing.
The Gty Arborist also referred to Section 30-264(a), LDC
as supporting an additional condition in the final devel opnment
order. That provision provides credit to an applicant for
preserving existing trees if the followng criteria are net:

(1) Fifty percent of the area within the
dripline shall be naturally preserved or
provi ded with pervious |andscape nateri al
and shall be maintained at its original
grade with trenching or cutting of roots in
this area. Wthin this area, there shall be
no storage or fill or conpaction of the
soil, as from heavy construction equi pnent,
or any evidence of concrete, paint,

chem cals or other foreign substances in the
soi | .

(2) The tree shall not be damaged from
ski mm ng, barking, bunping and the Iike.

(3) There shall be no evidence of active
insect infestation potentially lethal to the
trees.

(4) There shall be no inpervious surface or
grade change within five feet of the trunk

According to the Cty Arborist, she construed Appellant's
decision to preserve fifty percent of the area within the
dripline of the 58-inch trees with pervious paving as
contravening the terns of Section 30-264(a)(1) because she
assuned that this would require trenching and cutting of roots
in the area, which would harmthe trees. Thus, even though the
LDC aut hori zed the use of pervious | andscape material, she

concluded that it was inadequate in this case and that an area

14



within the dripline of both 58-inch trees should be preserved in
their natural state. (This was contrary to the finding of the
UFl in her Site Evaluation Sheet, who reported that "[o]ne of
the 58" Live QOak is protected” even though pervious | andscape
materials were being used.)

At the conclusion of the hearing, the Cty Arborist
clarified her testinony by reaffirmng (and adopting) all of the
comrents (referred to by the witness as "statenents") in the UF
report except one, which was withdrawn. The w t hdrawn
"statenent” was a conclusion by the UFl that Appellant had nmade
no effort to preserve four Tupelo trees. The City Arbori st
specifically reaffirmed the "statenent™ in the UFI report that
"[o]ne of the 58" Live Oak [trees] is protected but the other
58" Live Cak is not being saved/preserved."” Presumably, this
was done to make her testinony consistent wwth the witten
coments of the UFI, who did not testify at the public hearing.

The Gty Arborist's ultimate recommendati on was that the
"l ayout of this plan" be "nodified," that both 58-inch trees be
saved, and that an area equal to fifty percent of the dripline
be preserved, with no construction com ng closer than fifteen
feet on any one side. However, she did not indicate whether the
area within the dripline nust be naturally preserved or whether

it could be preserved with pervious | andscape nmateri al .
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At the conclusion of the hearing, by a 4-1 vote, the DRB
adopted the staff's recommendati on and approved the application
with conditions.

On January 23, 2006, the Chief of Planning Division issued
a letter which served as the DRB' s final devel opnent order. It
read in pertinent part as follows:

| am pleased to informyou that the

Devel opnent Revi ew Board revi ewed the above
referenced application and granted approval
with conditions. The conditions are
included in the last staff report provided
to you. The approval also incorporates a
nodi fication of the Urban Forestry

| nspector's statenents presented at the
nmeeting. The comments were nodified as
follows and included in a nodified version
as attached.

Concerning the 58" Heritage Live Qaks[:]

In order to preserve the two (2) Live Qak
trees, nore thought needs to be given to the
| ayout of this plan. The nodified | ayout
shoul d i ncorporate the followi ng condition.
Based on the expert testinony presented
toni ght and included in the report, the two
(2) Live OCak trees nust be saved with an
area preserved under each tree, equal to at
| east 50% of the area of the dripline with
construction com ng no closer than 15 feet
on any side.

Sone itens on the original comment sheet
were nodified base[d] on testinony presented
at the neeting.

One requirement was wi thdrawn i n accordance
with the testinony presented at the neeting.

16



On February 9, 2006, the Applicant filed its appeal from
the final devel opnent order pursuant to Section 30-352.1, LDC.

I11. Legal Discussion

The Division of Adm nistrative Hearings has jurisdiction
over the subject matter of this proceeding and of the parties
pursuant to Section 30-352.1, LDC. Under that provision, a
hearing officer (admnistrative |law judge) is authorized to
conduct an "appellate hearing” to review a final devel opnent
order rendered by the DRB.

Under Section 30.352.1(a), LDC, the scope of reviewis
[imted in the foll ow ng manner:

1. The hearing officer's review shall be
limted to the record and applicabl e | aw

2. The hearing officer shall have the
authority to review questions of |aw only,
including interpretations of this chapter,
and any rules and regul ations inplenenting
this chapter. For this purpose, an

al l egation that a decision of the decision-
maker is not supported by conpetent
substantial evidence in the record as a
whol e is deenmed to be a question of |aw
The hearing officer may not reweigh the

evi dence but nust decide only whet her
conpet ent substantial evidence supports the
deci si on under review.

Therefore, this appeal (in the context of the issues raised
by Appellant) is limted to determ ning whether the DRB departed
fromthe essential requirenents of the law in reaching its

deci sion, and whether its findings are supported by conpetent
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substanti al evidence. Due process concerns, if any, are not an
issue in an adm nistrative appeal such as this. See, e.qg.,

Bel niak v. Top Flight Devel opnent, LLC, DOAH Case No. 04-2953,

at 14-15 (DOAH Nov. 23, 2004).

Section 30-352.1(3)d. 1., LDC, further provides that "the
[admi nistrative |law judge] nust affirmeach contested deci sion
or find it to be an incorrect interpretation of the |aw or not
supported by conpetent substantial evidence. The
[adm ni strative | aw judge] shall prepare a witten opinion
stating the | egal basis for each ruling. The [adm ni strative
| aw judge] shall submt the opinion to the departnent, which
shall distribute it to the decision-maker and the parties.”

In DeG oot v. Sheffield, 95 So. 2d 912, 915 (Fla. 1957),

the court discussed the neaning of "conpetent substantia
evi dence"” and stated:

W have used the term "conpetent substanti al
evi dence" advisedly. Substantial evidence
has been descri bed as such evidence as w |l
establish a substantial basis of fact from
which the fact at issue can be reasonably
inferred. W have stated it to be such
rel evant evidence as a reasonable m nd woul d
accept as adequate to support a concl usion.
In enploying the adjective "conpetent"”
to nodify the word "substantial" we are
aware of the famliar rule that in
adm ni strative proceedings the formalities
and the introduction of testinony comon to
the courts of justice are not strictly
enployed . . . . W are of the view,
however, that the evidence relied upon to
sustain the ultimate findings should be

18



sufficiently relevant and material that a

reasonabl e m nd woul d accept it as adequate

to support the conclusion reached. To this

extent, the "substantial" evidence should

al so be "conpetent.™

An adm nistrative law judge acting in his or her appellate

review capacity is without authority to reweigh conflicting
testinony presented to the DRB or to substitute his or her
judgnment for that of the DRB on the issue of credibility of

Wi tnesses. See Haines City Community Devel opnent v. Heggs, 658

So. 2d 523, 530 (Fla. 1995); § 30-352.1.a.2., LDC

The question on appeal is not whether the record contains
conpet ent substantial evidence supporting the view of Appellant;
rather, the question is whether conpetent substantial evidence

supports the findings nade by the DRB. Collier Medical Center,

Inc. v. Departnent of Health and Rehabilitative Services, 462

So. 2d 83, 85 (Fla. 1st DCA 1985).
Finally, the issue of whether the DRB "conplied with the
essential requirenents of |law' is synonynous with whether the

DRB "applied the correct law." Haines City Community

Devel opnent, 658 So. 2d at 530; City of Deerfield Beach v.

Val liant, 419 So. 2d 624, 626 (Fla. 1982).

In its appeal, Appellant raises two broad grounds for
havi ng the final devel opnment order reconsidered by the DRB
First, Appellant contends that the DRB departed fromthe

essential requirenents of the law by (a) m sconstruing Section
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30-254(e), LDC, by denying Appellant's request to renove one of
the 58-inch trees after it made a showing that it could not
reasonably devel op the property w thout renoving the tree; (b)
m sconstrui ng Section 30-264(1)(a), LDC, by not allow ng
Appel l ant to use pervious | andscape material to preserve an area
within the dripline of the 58-inch trees; and (c) m sconstruing
Section 30-255, LDC, by requiring a permanent fifteen-foot
buffer zone around the two 58-inch trees. Second, Appellant
contends that there is no conpetent substantial evidence to
support the conditions in the final devel opnent order.
Section 30-254(e), LDC, governs requests to renove or

rel ocate regul ated trees and requires that such a request be
approved if an applicant neets one of the follow ng three
criteria:

(e) Permt approval criteria. Renpval or

relocation of regulated trees shall be

approved by the city nanager or desi ghee

upon a finding that the trees pose a safety

hazard; have been weakened by di sease, age,

storm fire or other injury; or prevent the

reasonabl e devel opnent of the site

including the installation of solar energy

equi pnent. Regul ated trees shall not be

removed, damaged or relocated for the

pur pose of locating utility lines and

connections unl ess no reasonably practi cal

alternative as determned by the city

manager or designee is avail able. (Enphasis
added)

Therefore, if an applicant denonstrates that a tree

prevents the reasonabl e devel opnent of a site, the city manager
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or designee "shall" approve the renoval of a regulated tree.
The term "reasonabl e devel opnent” is not defined. |In statutory
construction, however, statutes must be given their plain and
obvi ous neani ng. Minici pal ordinances are subject to the sane

rul es of construction as are state statutes. R nker Mterials

Corporation v. City of North Mam, 286 So. 2d 552, 553-54 (Fla.

1973); Stroenel v. Colunbia County, 31 Fla. L. Wekly D1251

(Fla. 1st DCA, May 4, 2006).

I n the proceedi ngs bel ow, Appellant presented testinony by
M. Wal pole and M. Crutcher that unless the 58-inch tree which
lies in the footprint of Building Dis renoved, physical, |egal,
and practical constraints prevent the reasonabl e devel opnent of
the site. These constraints included a | egal covenant which
prevented a nodification of the parking |lot and a substantia
financial loss ($1.7 million and a | oss of 6,200 square feet of
space) if Building D was reconfigured. As further explained, if
"the layout of this plan" was "nodified," as required by the
final devel opnent order, Appellant would | ose the driveway for
delivery trucks, and it could not | ease space which had
visibility problens, was higher than the ground floor, or was
outdoors. Collectively, these considerations constitute a bar
to the "reasonabl e devel opnment” of the site, as contenpl ated by
the plain and ordinary neaning of the words used in the

regul ati on. Rinker, supra
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The final devel opment order does not meke a finding on this
i ssue one way or the other. However, by making a finding that
the tree should be preserved, and that the site plan should be
nodified in order to save the tree, the DRBinplicitly ignored
the requirenent in the regulation that the designee shall
approve the renoval of the tree upon a showi ng that reasonable
devel opnment of the site cannot occur. Therefore, the DRB
departed fromthe essential requirenents of the |aw by
incorrectly interpreting this Section. (This conclusion is also
dependent on whether there is any conpetent substantial evidence
in the record to support a contrary determnation. |If there is
none, as the undersigned has concl uded bel ow, then the DRB' s
deci si on shoul d be reconsi dered.)

In reaching this conclusion, the undersigned has consi dered
the City's contention that the follow ng portions of Subsections
(f) and (g) of the sanme regul ation nust al so be considered in

pari materia with Subsection (e) in determ ning whether renova

of the tree is justified:

(1) Removal or relocation approval in
conjunction with other approval.

Wen tree renoval or relocation is
contenplated in conjunction with any

devel opnent requiring approval of a

devel opnent plan or subdivision plat by the
devel opnent review board or plan board, such
renoval or relocation shall be considered
and either approved or denied by the

devel opnent revi ew board or plan board at
the sane tine a devel opnent plan or plat is

22



approved or deni ed based upon the sane
standards for approval as specified in
subsection (e) of this section.

(g) Standards for tree relocation or
replacement. As a condition of the granting
of a permt, the applicant will be required
to replace or relocate the trees being
renoved with suitable replacenent trees

: In determning the required | ocation
of relocated or replacenent trees that wll
be planted either on-site or offsite, the
city manager or designee, or the devel opnent
revi ew board or plan board the devel opnents
speci fied in subsection 30-254(f), shal

consi der the needs of the intended use of
the property together with a realistic

eval uation of the foll ow ng:

(1) Existing tree coverage, including
per cent age of canopy.

(2) Nunmber of trees to be renoved on the

entire property.
* * * *

(5) Character of the site and its environs.

* * * *

(9) The health and desirability of existing
trees.

* * * *

Subsection (f) provides that if renoval of trees is sought
in conjunction with approval of a developnent site, as is the
case here, the DRB nust still use the substantive criteria in
Subsection (e) in deciding whether an existing tree prevents the
reasonabl e devel opnent of the site. Subsection (f) does not
change that responsibility or alter the standards to be used.

Li kewise, the criteria in Subsection (g) are factors that
are used only for the purpose of "determ ning the required

| ocation of relocated or replacenent trees that will be planted
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either on-site or offsite . They are not criteria for
t he deci sion whether to allow the renoval of a Heritage tree.
Therefore, factors such as the existing tree coverage, the
nunber of trees to be renoved on the entire property, the
character of the site, and the health of existing trees apply
only when deciding where to | ocate the replacenent trees that an
applicant will plant as mtigation for the renoved trees.
Accordingly, it is concluded that Subsection (g) does not apply
in determ ning whether the 58-inch tree should be renoved
Finally, assum ng that the current design of the project
nmust satisfy Condition 4 of the original PUD, given the Record
bel ow, Appellant has provided the City with "a |ayout that
better inplenents the design criteria set forth in these
condi tions which required renoval of any of these trees.”
Appel | ant next argues that the condition in the final
devel opnment order which requires that "the two (2) Live Qak
trees nust be saved with an area preserved under each tree,
equal to at |east 50% of the area of the dripline" is anbi guous
(and therefore legally incorrect) since Section 30-264(a)(1),
LDC, specifically allows an applicant to choose either of two
nmet hods for preserving the dripline around a tree. As noted
earlier, the final devel opnent order did not specify whether the
area within the dripline should be preserved in its natural

state or with pervious | andscape materials. However, during
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oral argument, the City represented that the DRB i ntended to
al l ow Appel l ant to choose either nmethod for its final site plan,
so long as the option chosen conports with the Code.

The correct standards for determ ning the manner in which
the area within the dripline of an existing tree to be preserved
are found in Section 30-264(a) (1), LDC, which reads as foll ows:

(a) To receive credit for the preservation
of an existing tree, the follow ng

requi renents nmust be net:

(1) Fifty percent of the area within the
dripline shall be naturally preserved or
provi ded wi th pervious | andscape materi al
and shall be maintained at its original
grade with no trenching or cutting of roots
inthis area. Wthin this area, there shal
be no storage or fill or conpaction of the
soil, as from heavy construction equi pnent,
or any evidence of concrete, paint,

chem cals or other foreign substances in the
soi l.

Under the terns of this regulation, an applicant may be
credited with saving an existing tree if fifty percent of the
dripline is naturally preserved or if it uses pervious |andscape
materials in an area conprising at |least fifty percent of the
dripline. In other words, an applicant has the option of
preserving fifty percent of the area within a tree's dripline in
its natural state or with pervious |andscape materials, so |ong
as trenching and cutting of roots does not occur. |In this case,

Appel lant's right to use pervious |andscape materials is even

nore conpelling since the UFl report determ ned that Appellant's
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i ntended use of those materials adequately protected the 58-inch
tree, and the Gty Arborist reaffirmed that statenent at the

| ocal hearing. Therefore, in order to be consistent wth the
Record, the final devel opnent order should provide that
Appellant is entitled to provide a final site plan that neets

t he pervious | andscape nmaterial requirenents.

Appel | ant next argues that the DRB departed fromthe
essential requirenents of the law by requiring that it maintain
a permanent fifteen-foot buffer zone around the two 58-inch
trees. In recommending this condition, the City Arborist relied
upon Section 30-255, LDC, which she interpreted as requiring an
applicant to protect the entire radius of a tree's dripline
Because the driplines of the two 58-inch trees are forty-one
feet, she reasoned that a fifteen-foot buffer was clearly
aut hori zed by the regul ation.

Section 30-255, LDC, applies only to protective neasures
during devel opnent and construction of the property. It
requires that regulated trees within fifteen feet of
construction activity be protected and that the tenporary
protective barrier be placed at least at the dripline. The
barrier zones required by the regulation are intended to be
tenporary and to not interfere with necessary construction, such
as devel opnent within the barrier. Before construction activity

begi ns, protective barriers are required to be placed at or
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out si de each Heritage tree's dripline and renoved when
| andscapi ng starts. § 30-255(a) and (b)(2)(a), LDC. Before
| andscapi ng begins, the barriers nmay be renoved during
construction if "construction needs dictate a tenporary renoval
that will not harmthe tree." 8§ 30-255(b)(5), LDC. Therefore,
t he regul ati on does not govern what may be approved as
devel opnent and does not prohibit construction activity within
the barrier if such construction is necessary for approved
devel opnent up to five feet froma tree trunk

Section 30-264, LDC, is entitled "Tree protection
requi rements generally.” As the title clearly states, the
regul ati on provi des standards for protecting trees after
construction of a site is conpleted.? Paragraph (a)(4) prohibits
any pervious surface or grade change within five feet of the
trunk of a tree that is to be protected. This neans that a
separation of at least five feet fromthe trunk to the curbing
is required in order to satisfy the Code. Wile Appellee
suggests that Paragraph (a)(4) does not conflict with its
condition that a pernmanent mninmumfifteen-foot separation be
mai nt ai ned, the plain [ anguage in the regul ation states
otherwise. By relying on an incorrect regulation (Section 30-
255, LDC) as a basis for requiring a permanent fifteen-foot

buffer, and ignoring the standard in Section 30-264(a)(4), LDC,
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which allows a buffer of no less than five feet, the DRB
departed fromthe essential requirenents of the |aw.?

In reachi ng these concl usions, the undersigned has
considered the Gty's argunent that if an applicant is required
under Section 30-255, LDC, to place protective barriers around a
tree during construction and devel opnent so that no construction
takes place within fifteen feet of a tree, it logically foll ows
that constructed objects, such as buil dings, sidewal ks, or other
paved surfaces, nay not |later exist in that area. However, the
standards in Section 30-255 apply only to "tree preservation
during devel opnent and construction,” and do not apply after
construction is conpleted. Oherw se, the five-foot requirenent
in Section 30-264(a)(4), LDC, would be conpletely noot and
nmeani ngl ess i f permanent devel opnent cannot cone within fifteen
feet of a tree. Regulations should be construed so as to give

effect to their provisions. See, e.g., Powell v. Gty of Delray

Beach, 711 So. 2d 1307, 1309 (Fla. 4th DCA 1998).

Finally, Appellant argues that there is no conpetent
substanti al evidence to support the conditions in the final
devel opnent order. These conditions include the preservation of
both 58-inch trees, the preservation of an area equal to fifty
percent of the dripline of each tree in their natural state, and
a mnimumfifteen-foot buffer between the trees and any

bui | dings or infrastructure.
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Under Section 30-254(e), LDC, the renoval of a regul ated
tree "shall be approved" if one of the followng findings is
made: the tree poses a safety hazard; the tree has been
weakened by di sease, age, storm fire, or injury; or the tree
wll "prevent the reasonabl e devel opnent of the site." Here,
Appel | ant argued and proved that not being able to renove one of
the two 58-inch heritage trees will prevent reasonable
devel opnment of the site due to financial, |egal, and physica
constraints. The City did not offer any conpetent substantia
evi dence to counter those argunments. Because the only
substantive criteria to govern this decision are found in
Section 30-254(e), LDC, testinony by the City Arborist that the
tree is "beautiful,” "the strongest that the forest has to

offer,” and other simlar testinony is irrelevant to this

deci sion. Likew se, conclusory testinony by M. Cal deron
(without a factually-based chain of underlying reasoning) that
the building (and presumably the parking lot) could be
reconfigured "this way or this way" or "here and there" to allow

both trees to be saved, did not rise to the | evel of evidence

that is conpetent and substantial. See, e.g., Gty of Hialeah

Gardens v. M am -Dade Charter Foundation, Inc., 857 So. 2d 202,

204 (Fla. 3d DCA 2003)(generalized statenents nmade in opposition
to a devel opnent proposal, even those from expert w tnesses,

must be di sregarded); Division of Adm nistration, Departnent of
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Transportation v. Samter, 393 So. 2d 1142, 1145 (Fla. 3d DCA

1981) ("[n] o wei ght may be accorded an expert opinion which is
totally conclusory in nature and i s unsupported by any

di scerni bl e, factually-based chain of underlying reasoning").
Therefore, there is no conpetent substantial evidence to support
the condition that requires Appellant to preserve the second
58-inch tree (and which inplicitly denied Appellant's request to
renmove the tree because of its inability to devel op the property
w t hout renoval of the tree).

Second, the condition in the final devel opnent order that
the trees shall be protected by preserving fifty percent of
their driplines nust be interpreted to nean that Appellant nmay
choose to preserve the existing trees by using pervious
| andscape materials. See Section 30-264(a)(1), LDC. This is
especially true here since the staff reasoning to support this
condition is based upon an erroneous application of Section 30-
255, LDC. See also endnote 3, infra.

Third, the condition prohibiting construction no closer
than fifteen feet fromthe trunk of the tree is not based on, or
supported by, the LDC or by the testinony of any w tness.
Section 30-255(a), LDC, does not establish a fifteen-foot
construction barrier, as the Cty clains. As noted above, it
requires that regulated trees within fifteen feet of

construction activity be protected and that the tenporary
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protective barrier be placed at |least at the dripline. The
driplines for both 58-inch trees are substantially |arger than
fifteen feet around the tree. Section 30-264, LDC, preserves a
radius of five feet around the trunk of a regulated tree and
regul ates an area anounting to at least fifty percent of the
tree's dripline. See 8§ 30-264(a)(1l) and (4), LDC. Likew se,
testinmony by the City Arborist was based on an incorrect
interpretation of the LDC and cannot support the condition. (At
the |l ocal hearing, when rem nded that the LDC permts a five-
foot separation rather than the fifteen-foot separation that was
bei ng recomended, the City Arborist agreed that she had
"m sspoke” and withdrew her "statenent."” Nonethel ess, her final
recommendati on contained a requirenment for a fifteen-foot
buffer.) In viewof this, it is concluded that there is no
conpet ent substantial evidence to support the condition.

In summary, the DRB departed fromthe essenti al
requi rements of the law by incorrectly interpreting Sections 30-
254, 30-255, and 30-264, LDC, when it did not grant Appellant's
request to renove the 58-inch tree, did not allow Appellant to
use pervious | andscape nmaterials around the 58-inch tree, and
i nposed a permanent fifteen foot buffer around each tree.
Finally, there is no conpetent substantial evidence in the

Record to support these conditions.
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DECI SI ON
Based upon the foregoing, the final devel opnent order
shoul d not be affirnmed. Rather, it should be reconsi dered by
t he Devel opnent Review Board in light of this Witten Opinion.
DONE AND ORDERED this 26th day of My, 2006, in

Tal | ahassee, Leon County, Florida.

%m@@@fw”

DONALD R ALEXANDER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed with the Clerk of the
Di vision of Adm nistrative Hearings
this 26th day of May, 2006.

ENDNOTES

1/ Section 30-258(a), LDC, provides that "[t]he Heritage
designation is conferred on the large trees that are the major

di stinguishing feature of Gainesville's urban forest," and that
with certain enunerated exceptions not rel evant here, "[a]ll
native tree species are designated Heritage trees when they reach
the size of 20 inches in dianeter when neasured at 4 1/2 feet
above ground level." Section 30-254(a)(2), LDC, also provides
that "[n]o Heritage or Chanpion trees as defined in this article
may be renoved or relocated except as specifically provided in
this article.”

2/ That this regulation applies to post-construction activities

i's obvious since Subsections (b) and (c) require that in order to
receive credit for preserving an existing tree, an applicant mnust
submt proof that "such tree is healthy and has not been
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seriously damaged during devel oprment,” and that a tree nust be
"alive and healthy one year after all associated construction and
devel opnent of the property is conpleted.”

3/ Although not argued by the Cty, the undersigned has al so

gi ven consideration to the testinony of the Cty Arborist who
initially opined (wthout supporting facts) that pervious paving
woul d require trenching and cutting of roots and therefore the
preservation of the 58-inch tree inits natural state was
necessary. However, by adopting the finding of the UFlI, who
concl uded that the use of pervious |andscape material would
adequately protect the tree, the witness effectively recanted her
testinony on this issue.
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